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Abstract. Agency law, a bedrock of commercial legal systems globally, facili-
tates commerce by enabling individuals (agents) to act on behalf of others (prin-
cipals). This doctrine encompasses a wide range of applications, from employer-
employee relationships to complex supply chains and is a tool used to achieve 
commercial convenience. Yet, with the increasing deployment of artificial intel-
ligence (AI) agents, particularly machine learning systems acting autonomously 
in data-driven environments, the traditional application of the doctrine of agency 
faces unprecedented pressure. In South Africa, commercial law frameworks have 
yet to adequately account for the functional implications of AI systems acting in 
place of human agents. As these technologies become entrenched in private-sec-
tor decision-making from smart contracts and procurement systems to customer 
service bots and autonomous trading, they reveal structural ambiguities in the 
legal rules regarding agency. 

 

1  Introduction 

 
From a legal perspective, the law of agency has long suffered from fragmentation and 
conceptual ambiguity.1 This has resulted in a doctrinal mess.2 Despite its central role in 
facilitating commercial transactions, agency doctrine lacks a consistent and universal 
framework across legal systems.3 Its foundations are drawn from diverse sources, in-
cluding common law, civil law, and mixed legal traditions,4 resulting in inconsistencies 
in definitions, scope, and underlying principles.5 This is especially so for South Africa, 
as the country’s hybrid legal system renders the doctrinal ambiguities surrounding 
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agency particularly precarious,6 as it must navigate the tensions between Roman-Dutch 
and English legal traditions without a unified or robust conceptual framework. This 
doctrinal divergence undermines commercial certainty, particularly in cross-border 
contexts where clarity and predictability in legal relationships are essential.7  

Despite these doctrinal issues, the law of agency in South Africa faces a new 
nemesis: artificial intelligence (AI) agents. Modern artificial intelligence (AI) agents 
are capable of carrying out highly complex tasks independently. They can make deci-
sions, exercise choice, and even initiate and finalise contract negotiations without their 
operator’s awareness that such interactions are taking place.8 In many cases, AI agents 
are not merely transmitting a party’s declaration of intent to contract but are also for-
mulating it themselves.9 In practice, they often determine the actual terms of the agree-
ment, with the human user of the AI system sometimes having no knowledge of the 
specific provisions contained in the contract that the AI has concluded.10 The current 
reality is that “automated electronic systems have become a regular occurrence in elec-
tronic contracting,”11 and companies are already utilising AI capabilities to execute 
commercial activities where advanced AI systems have functionally concluded con-
tracts or made binding commercial decisions.12  

This is alarming, as it indicates that we are at a point where private entities are 
utilising advanced technologies,13 even though the law has not yet fully caught up. Alt-
hough alarming, it is not surprising.14 This is because, typically, novel and innovative 
technology advances so fast that the current legal framework is unable to keep up,15 
giving birth to the general rule that law lags behind technology.16  
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While the law of agency has evolved to accommodate corporate structures and 
electronic communication, it has not adapted to agents that lack consciousness or in-
tent,17 learn and evolve beyond initial programming,18 or operate based on probabilistic 
data-driven inferences rather than strictly following predetermined, human-defined in-
structions (whether embedded in code or provided as a direct operational directive) 
thereby creating the potential to act outside the precise scope of those original instruc-
tions.19 It is understood that key components for the doctrine of “human” agency in-
clude authority, 20  intention, consent, control, and attribution.21 This means that, tradi-
tionally, an agent’s actions are attributable to the principal only if they are authorised 
or ratified.22 However,  with the advent of AI systems, 23 will it look different,24 and 
where do clarifications need to be set in terms of AI applications to contractual agency? 
Further, unlike natural persons or certain legal entities such as corporations, AI agents 
lack legal personality and legal capacity.25 Consequently, they cannot be parties to legal 
transactions.26 Even if advanced AI agents were granted legal personality, it remains 
uncertain whether they would possess the capacity to enter contractual relationships, as 
they are incapable of contracting voluntarily.27 As a result, any acts or decisions made 
by AI agents cannot be attributed to the agents themselves. This raises the question: to 
whom should these actions be attributed, and by what legal mechanism? 

South African commercial law, sourced in both common law principles and 
statutes, accommodates electronic agents to a limited extent, yet avoids confronting 
deeper questions of AI autonomy and private liability. Section 20 of ECTA refers to 
automated message systems that act without human intervention, but provides no 
framework for addressing misrepresentation, overreach, or harm caused by AI agents. 
The law remains silent on whether the use of AI constitutes delegation, substitution, or 
an entirely novel form of action beyond human agency. This is understandably so 
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because at the time when the ECTA was promulgated, AI was not in the contemplation 
of the drafters. It is thus expedient that the statute is amended to reflect current realities. 

The following questions guide this paper: What are the ambiguities regarding 
liability in the law of agency in light of increasingly autonomous AI agents used in the 
private sector? What legislative, contractual, or regulatory measures can be imple-
mented to increase legal certainty, accountability, and support for “human-in-the-
loop”28 mechanisms in commercial AI deployments? 

Due to the fragmented and often inconsistent treatment of agency across juris-
dictions and legal traditions, this study limits its scope to agency in the commercial 
context, with a particular focus on the conclusion of contracts with the use of AI sys-
tems. This dimension is chosen because it sits at the core of commercial transactions 
and highlights the legal tensions that AI systems introduce, particularly in terms of lia-
bility as a result of representation through contracting with an agent. The methodology 
for this paper is a critical doctrinal examination, with a focused analysis on South Af-
rican agency law in commercial contexts. It draws from primary legislation such as the 
ECTA and relevant case law.  

This paper argues that the traditional application of the law of agency in South 
Africa is insufficient to regulate AI systems acting as commercial agents, and that there 
is a fundamental lack of systemic robustness. Without clear, legally binding frameworks 
and demonstrable reliability, traditional application of the law of agency risks creating 
a legal vacuum and eroding public confidence rather than fostering it. There is a need 
for more rigorous, verifiable, and legally defensible processes. However, rather than 
granting AI legal personhood,29 a proposal fraught with ethical and normative con-
cerns,30 this paper proposes reconstructing agency doctrine by expanding its principles 
to address AI-specific challenges while preserving human accountability through leg-
islation, such as the Electronic Communications and Transactions Act 25 of 2002 
(ECTA). This doctrinal renewal must integrate legal certainty with the realities of dis-
tributed, probabilistic decision-making and functional machine autonomy, without sac-
rificing core values of commercial law such as trust, liability, and party protection.31 

This paper discusses the current law of agency in South Africa to present the 
current situation before we invite the “trouble” of AI. This paper is divided into four 
parts, with part one serving as the introduction. Part two delves into the doctrinal am-
biguities in agency, and part three is our proposed recommendations, followed by the 
conclusion in part four. 
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2 Ambiguities in the age of AI 

 
With agency, early South African judges found the Roman-Dutch law of agency insuf-
ficient to address practical needs and thus drew significantly from English law.32 How-
ever, the legal development has largely retained a preference for the Roman-Dutch 
framework, with no wholehearted reception of the English system. 33 Consistent with 
Roman law, the principal-agent relationship in South African law remains rooted in 
contract, specifically mandatum,34 which notably does not require consideration.35 The 
approach taken is rather problematic because the two differing legal systems use differ-
ent reasoning that yield different outcomes and generate doctrinal ambiguity.36  
 
2.1 Current Doctrine of Agency in South African Contract Law 
 
To prevent confusion surrounding legal origins, a good place to start is by revisiting the 
basics and understanding the general concept of agency in law. The idea of agency is 
not new or foreign. It essentially represents the situation where one acts on behalf of 
another concerning a third party.37 

The entire mechanism of the principal-agent relationship has been aptly cap-
tured by Verhagen in the following words: “The possibility that someone (the principal) 
may become legally bound and entitled by the acts of someone else (the agent) is now 
fully recognised in modern civil law and common law systems. The normal legal con-
sequence triggered by the mechanisms of representation and agency is that the main 
operation (i.e. the juridical act executed by the agent on the principal’s behalf) is ‘at-
tributed’ to the principal. Where the main operation is a contract entered into with a 
third party, the contractual relationship is established directly between the principal and 
the third party. To a very large extent, this relationship is identical to the relationship 
that is created when both parties to a contract conclude it personally. The agent usually 
(though by no means always) incurs neither rights nor liabilities under the main opera-
tion: he ‘drops out’.”38 
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Traditional “Human” Agency. Agency functions as a juridical tool,39 developed by 
the law to meet the practical demands of an increasingly specialised division of labour, 
enabling the delegation and distribution of functions across assistants, clerks, managers, 
and other intermediaries.40 In traditional South African legal practice, ‘agency’ signifies 
“(a) the contractual relationship between Principal and Agent (the contract of agency); 
or (b) the phenomenon of Agent’s representation of Principal (agency as a function); or 
both (a) and (b) – in the sense of ‘the law relating to agency’.”41  

Distinction is made, however, in South Africa with representation, which is 
not a contract but a legal phenomenon whereby an agent concludes a juristic act in the 
name and on behalf of the principal.42 The aim is to ensure that the legal consequences 
arising from a juristic act are placed on the principal as though the principal had per-
sonally concluded the act.43 This can only take place if the agent possesses the necessary 
authority or power to represent the principal.44 Such authority may be conferred by law 
itself, typically in situations where the principal is a juristic person or an individual 
incapable of managing their own affairs. 45 These instances, where the power to repre-
sent arises directly from the law, are known as “juristic representation”.46 However, the 
power to represent might be granted directly by the principal to the agent, usually under 
some contract between the two of them, and this is known as “conventional represen-
tation”.47 There lies a presumption under such ‘conventional representation’48 that the 
agent is human. Under such conditions, power or authority to represent often arises 
from a contract of mandate.49 The mandate is a contract in terms of which the agent 
executes instructions of the principal.50 It is only when the contract between the princi-
pal and agent includes, or is coupled with, a power on the part of the agent to represent 
the principal, in the strict sense of concluding a juristic act on the principal’s behalf, 
that we are dealing with agency. The legal consequences of the act of agency will be 
attributed to the principal and not the agent, provided that the agent was properly au-
thorised to perform the relevant act and did so within the ambit of the authority granted 
to him.51 Moreso, the agent occupies a highly fiduciary position and is thus obliged to 
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act entirely in the interest of the principal.52  Consequently, “the contract of agency” 
entails both mandate and a power to represent the mandator or principal.”53  

Since agency in the law of contract contains important elements concerning 
the phenomenon of representation, it is thus important to expand on what representation 
legally entails: there are four requirements.54 First, the party or parties performing the 
juristic act must intend that the legal consequences of the act will accrue to the principal 
rather than to the representative. Second, the representative is required to inform the 
other contracting party that she is acting on behalf of a principal, though disclosure of 
the principal’s identity is not mandatory. This disclosure may be conveyed by any ef-
fective means that clearly demonstrates the intention to represent the principal. Third, 
the representative is required to have the requisite authority to act on the principal’s 
behalf. Lastly, the principal must be in existence at the time the contract is concluded. 
A contract entered into on behalf of a non-existent principal cannot be ratified if the 
principal comes into existence later. However, an exception to this rule allows for the 
subsequent ratification of a contract concluded on behalf of a company that is yet to be 
formed. 
 
Concept of Authority. The concept of authority is pivotal to the law of agency.55 Au-
thority refers to the power to perform a juristic act on behalf of another.56 For the agent 
to bind his principal to the juristic act performed by the agent, the latter must have acted 
following lawful authority.57 Authority can derive from a contract between an agent and 
a principal (expressly or tacitly), but it can also be derived from other sources, such as 
ratification (expressly or tacitly),58 estoppel or by operation of law (implied authority).59 
Determining whether a person has actual authority is a question of fact.60 Authority is 
typically derived from authorisation granted by the principal. Authorisation is a unilat-
eral juristic act through which one person empowers another to act on their behalf.61 
The capacity to act is a prerequisite for valid authorisation. Unlike an agreement, au-
thorisation does not require acceptance by the person being authorised. Even when au-
thorisation is incorporated into a contract, as frequently occurs, its essential character 
remains that of a unilateral act.62  An agent must act in good faith63 and with the sound 
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judgment of a reasonable person.64 Even if an authorisation is for a specific task, it’s 
generally understood to include any other actions necessary to complete that task effi-
ciently and properly.65 Generally, authorisation usually does not require any special for-
mal procedures to be valid.66 

Subsequent questions which arise are then, what is the legal position when an 
agent acts on behalf of a principal without express or implied authority, but the principal 
has created the appearance that the agent possesses such authority?67 This is known as 
ostensible authority.68 Traditionally, if a third party reasonably believes that the agent 
is duly authorised and relies to their detriment on the principal’s representation, the 
principal may be estopped from denying the agent’s authority.69 Consequently, the prin-
cipal will be bound as if the agent had proper authority to act.70 

However, in the case Makate v Vodacom (Pty) Ltd,71 the constitutional court 
took a different approach under the influence of English law and held that although 
ostensible authority and estoppel have at times been treated synonymously by South 
African courts, they are not one and the same thing.72 According to the apex court, 
apparent authority is established if it is shown that “a principal by words or conduct has 
created an appearance that the agent has the power to act on its behalf.  Nothing more 
is required”.73 This was established by the principal’s words or conduct, which created 
the impression that the agent had the power to act for them. A significant aspect of this 
decision was the finding that the principal's representation did not have to be commu-
nicated directly to the specific party asserting the agent's apparent authority.74 This 
shows the absence of the elements of estoppel.75 Thus, significantly, the effect of the 
judgment of the apex court is that ostensible authority is now regarded as a form of 
actual authority, whereas estoppel (provide the relevant requirements are met) is only 
available as a defence that prevents an alleged principal from relying on the fact that 
there was no actual authority at all.76 
 
2.2 Reconciling with Artificial Intelligence Agency.  
Now that the foundational principles of South African agency have been outlined, we 
need to proceed to look at ways to align these principles with AI systems.77 The 
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primary point of distinction is that the principles of agency discussed above applied to 
humans acting as agents, and now we have to consider AI systems as agents. This pa-
per posits that the best way to integrate existing principles into the new age of AI 
agents is by approaching it from a clear, uncomplicated viewpoint. This is achieved 
by consistently emphasising that AI is merely a tool which we can synthesise with 
agency in terms of function, with clarification on liability.  

Fundamentally, AI systems remain as products that will be used by people to 
optimise commercial activities, no different to a lawnmower that is bought and used. It 
also happens that agency is a tool to achieve commercial convenience, and AI systems 
can enhance such convenience and increase efficiency. Nevertheless, comprehensively 
clear and robust rules are essential to offer concrete guidance on the use of AI agents. 
When individuals or companies choose to utilise AI systems to conclude commercial 
contracts, they need to understand the extent of this choice. The reason for this is that 
AI agents can most definitely act as agents by function alone, whereby the AI agent 
implements and executes legally binding agreements between parties engaged in busi-
ness or trade. Such AI agents can represent the individuals or companies that use them.78 

The question is how to align existing principles of agency in South Africa with 
AI agents. Since representation is a phenomenon which can apply to AI agents,79 it is 
important to delve into what the requirements of representations are for AI agents and 
what the consequent liability considerations are. First and most importantly, consider-
ation must be made of the fact that individuals or companies using the AI agent would 
have to either buy from or subscribe to an AI system platform company so that they can 
use the product. This conduct alone is noteworthy, especially in terms of the notion of 
the contract of mandate found in agency principles. Since AI systems are products and 
cannot enter into contracts, they are, however, coded in a certain way, either generally 
or specifically, depending on the context and purpose of the AI system being developed. 
This coding can be considered as the instruction of mandate for AI agents. Furthermore, 
there is also the prompt function for AI systems, where individuals and companies will 
have to interact with the AI system.  

The reconciliation of AI agents with current requirements for representation 
needs to be looked at. Technically, all four requirements can be applied to AI agents as 
well. The acquisition of AI agents for individuals or companies clearly indicates that 
these entities intend that the legal consequences of the acts carried out by AI agents will 
accrue to them as principals. It is also easily achievable to disclose that AI agents are 
being utilised with other contracting parties through various forms such as shrink-wrap, 
click-wrap, web-wrap, scroll-wrap, multi-wrap and sign-in-wrap agreements.80 
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Clarification concerning authority is required to provide lucidity on the legal conse-
quences that result from using AI agents. 

Since authority requires authorisation, which is a unilateral juristic act carried 
out by the principal. In instances of AI agents, it would be better if such authorisation 
is expressed and made clear through other means, such as a prompt or additional con-
duct that makes it clear that such an AI agent has been given authority to carry out 
certain legally binding functions. Such additional conduct would be indicative that a 
go-ahead has been triggered for the AI agent. This would be particularly helpful when 
it comes to liability, as it would be easier to identify if there was a malfunction, which 
the AI system service provider would be liable for. Implied authorisation is also possi-
ble by the mere fact that an AI agent (a product) is being used, which requires some 
sort of monetary transaction for the product.   

In terms of liability, by honouring the simplistic approach adopted in this pa-
per, liability should fall on principals that choose to use AI agents to conclude commer-
cial contracts. The new age of advanced technologies highlights the functional attrib-
utes of agents as tools more prominently, and principles of agency should become easier 
and not more complicated. Regulation should also follow this ease, but by being clearer 
and robust through legislation, more specifically through ECTA. Thus, in the next part 
of the paper, we provide our recommendations. 
 

3 Proposed recommendations 

 
AI systems interact with both natural and legal persons, as well as with other AI agents, 
to carry out actions that have legal consequences, such as concluding contracts. How-
ever, AI agents are not recognised as legal persons and, therefore, cannot create their 
own declaration of intent or be held liable for it. Since they cannot express their own 
will,81 it becomes necessary to determine how the declaration produced by an AI agent 
can be legally attributed to the human or entity operating the system. This section will 
therefore make proposals that underpin how the concept of agency needs to be recon-
structed with the advent of AI systems and with the South African legal system in view. 

One of the recommendations is to treat the AI agents as ‘tools’ or ‘instruments’ 
of their operators. In this manner, the AI agents are not treated as a separate entity. 
Consequently, the acts and actions of AI agents will be deemed to come directly from 
the person or corporation owning, programming, controlling or instructing them. Since 
the person or corporation already has the status of legal personhood, it will be held 
liable for the actions of the AI agents. This approach makes the liability of the person 
or corporation very strict than using humans as agents in the sense that the operator 
bears the risk of undesired, unforeseeable or unplanned consequences of the actions of 
the AI agents. Stated differently, as seen from the earlier discussion, where humans are 
agents, with the application of the doctrine of authority, the principal is bound only if 
the agent has acted within the scope of authority it was granted. However, with this 
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approach, the person or corporation using the AI agent is at all times responsible for the 
actions of the AI agent. 

The Electronic Communications and Transactions Act82 (ECTA) recognises 
that electronic agents are limited to a tool function. The ECTA does not focus specifi-
cally on AI agents, but defines the term ‘electronic agent’. Per the ECTA, an electronic 
agent is “a computer program or an electronic or other automated means used inde-
pendently to initiate an action or respond to data messages or performances in whole or 
in part, in an automated transaction”.83 The statute goes further to define an automated 
transaction as “an electronic transaction conducted or performed, in whole or in part, 
using data messages in which the conduct or data messages of one or both parties are 
not reviewed by a natural person in the ordinary course of such natural person’s busi-
ness or employment”.84 

Section 20 further throws light on the legal implications of using electronic 
agents in the conclusion of contracts. The Act recognises that an agreement or contract 
may be concluded where an electronic agent performs an action required by law for 
agreement formation.85 The parties permit either of the parties to use an electronic agent 
in contracting,86 and this leads to the conclusion of a valid agreement. This means that 
there can be a scenario where both parties use AI agents for the purpose of contracting, 
and it will still be deemed to be a valid agreement or contract. Of great importance for 
the purpose of liability, the Act provides that if a party uses an electronic agent to con-
clude an agreement, there is a presumption that that person is bound by the terms of the 
agreement even if he did not review the actions of the electronic agent or the terms of 
the agreement.87 This means that the party that employs the AI agents for contracting 
purposes is liable for the intended and unintended consequences of the actions of the 
AI agent.  

With respect to the other party, the Act provides that such a person will not be 
bound by the terms of the agreement unless those terms could be reviewed by a natural 
person representing the other party prior to the conclusion of the agreement.88 If a nat-
ural person interacts directly with an electronic agent of the other party, there will be 
no agreement if the natural person made a material error and: the electronic agent did 
not provide that person with an opportunity to prevent or correct the error; that person 
notifies the other person of the error as soon as practicable after that person has learned 
of it; that person takes reasonable steps including steps that conform to the other per-
son’s instructions to return any performance received, or, if instructed to do so, to de-
stroy that performance; and that person has not used or received any material benefit or 
value from any performance received from the other person.89 
 

 
82 No. 25 of 2002  
83 s 1 of the ECTA. 
84 S 1 of the ECTA. 
85 S 20(a) of the ECTA. 
86 S 20(b) of the ECTA. 
87 s 20(c) of the ECTA. 
88 S 20(d) of the ECTA. 
89 S 20(e) of the ECTA. 



From the definition above of electronic agents, the AI agents are deemed as a computer 
program; and if deemed to be a computer program, it endorses a theory of machines as 
a ‘tool’ of the company or the individual using it. This formulation brings it in line with 
other approaches already taken on the international plane. According to the Restatement 
(Third) of Agency Law,  
“A computer program is not capable of acting as a principal or an agent as defined by 
the common law. At present, computer programs are instrumentalities of the persons 
who use them. If a program malfunctions, even in ways unanticipated by its designer 
or user, the legal consequences for the person who uses it are no different from the 
consequences stemming from the malfunction of any other type of instrumentality. That 
a program may malfunction does not create capacity to act as a principal or an agent”.90 

Thus, AI objects, as instrumentalities, should not be construed as agents. This 
is also corroborated by the Uniform Electronic Transactions Act (UETA).91 Also, the 
UNCITRAL Model Law on E-Commerce, per article 2, regards software agents as mere 
communication tools:92 “Data messages that are generated automatically by computers 
without direct human intervention should be regarded as ‘originating’ from the legal 
entity on behalf of which the computer is operated”.93 A major drawback with this prop-
osition, which is hinged on the ECTA, is its emphasis on automated transactions. As 
seen from above, there are instances where an AI agent can autonomously enter into 
transactions. Under such situations, it will not be catered to under the ECTA. It is thus 
suggested in this regard that the ECTA should be amended to cater for situations where 
the AI agent is involved in autonomous transactions. In that situation, the operator or 
the person or corporation that is employing the AI agent still remains responsible for 
the actions of the AI agent. 

In the alternative, the AI agents should be deemed as agents in the legal sense. 
This recommendation justifies attributing the acts and actions of AI agents to their op-
erators by relying on the principles of agency law.94 The starting point is the recognition 
that AI agents can negotiate, conclude, and perform contracts on behalf of a legal per-
son. Unlike an automated system, which merely conveys an existing declaration of in-
tent, an autonomously functioning AI system generates its own declaration.95 These 
systems are designed to replicate the abilities of human agents to act as 

 
90 RESTATEMENT (THIRD) OF AGENCY S 1.04 cmt. e (AM. LAw INST. 2006). 
91 S 2(6) of the UETA. The comment on section 2 of the UETA provides as follows: “An elec-

tronic agent, such as a computer program or other automated means employed by a person, is 
a tool of that person. As a general rule, the employer of a tool is responsible for the results 
obtained by the use of that tool since the tool has no independent volition of its own. However, 
an electronic agent, by definition, is capable within the parameters of its programming, of 
initiating, responding or interacting with other parties or their electronic agents once it has 
been activated by a party, without further attention of that party”: UETA, Comments to Section 
2, p. 8. 
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representatives.96 Accordingly, AI agents fulfil the same role as human agents and may 
be regarded as “agents” in the legal sense. As a result, the principles of agency law 
should govern the relationship between the operator, the AI agent, and third parties 
dealing with the AI agent.97 This would mean that the acts and decisions of the AI agent 
are binding on the principal, generally the system’s operator, provided the AI agent has 
acted within the scope of the authority granted to it. Conversely, the operator would not 
be bound by transactions where the AI agent has exceeded its authority. 

A major flaw with this proposal also occurs when the principal is not to be 
held liable for instances when the AI agent acts outside the scope designated to it. It is 
submitted that such a rule in the law of agency should be reconstructed when dealing 
with AI agents. This is because if this rule of agency is maintained, it will leave victims 
without redress, which creates an unjust situation. Thus, the rule should be recon-
structed to cater for the situations where the AI agents act outside its intended scope. 
There should be an implied ratification of the actions by the AI agents in such situations. 
Per this formulation, the principal or operator will be responsible for the actions of the 
AI agents. The advantage of this formulation is that with the AI operators knowing that 
they can be held liable for any malfunction of the AI system will take extra care in its 
safeguards to ensure that AI agents, even when acting autonomously, will not act to the 
extreme. 

4 Conclusion  

 
The advent of artificial intelligence agents in commercial transactions demands a recal-
ibration of South Africa’s law of agency to maintain legal certainty, accountability, and 
the protection of commercial trust. While the traditional doctrine of agency was built 
on the premise of human agents acting with authority, intention, and consent,98 AI sys-
tems challenge these foundations by operating autonomously,99 without conscious-
ness100 or legal personality, yet still producing legally significant outcomes.101 The ab-
sence of a clear framework for attributing liability in such contexts risks creating a 
dangerous legal vacuum, undermining not only private redress mechanisms but also 
public confidence in commercial law. 

This paper has demonstrated that, although the Electronic Communications 
and Transactions Act offers a partial regulatory anchor for electronic agents, it remains 
inadequate for the complexities of AI-driven contracting, particularly in autonomous 
transactions. Two viable pathways emerge for reform: the first is to treat AI agents 

 
96 Chopra and White (n 17) 7. 
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strictly as instrumentalities or “tools” of their operators, thereby imposing strict liability 
on the human or corporate principal for all acts and consequences; the second is to adapt 
the law of agency principles to recognise AI agents as functional equivalents of human 
representatives, but with reconstructed liability rules that ensure operators remain re-
sponsible even when AI acts beyond its intended scope.102 Both approaches preserve 
the centrality of human accountability and ensure that victims are not left without rem-
edy. 

The reconstruction of agency doctrine in this way must be coupled with statu-
tory reform, most urgently, amendments to the ECTA, to explicitly cover autonomous 
AI transactions, clarify representation and attribution rules, and codify operator liabil-
ity. A forward-looking, technology-neutral approach will enable the law to adapt not 
only to current AI capabilities but also to future iterations that will inevitably push the 
boundaries of autonomy and decision-making. Ultimately, the integration of AI into 
commercial agency relationships should not erode foundational principles of trust, lia-
bility, and fairness that underpin commerce. Rather, with careful doctrinal reconstruc-
tion and legislative alignment, South Africa can ensure that the law of agency remains 
a reliable instrument for regulating both human and technological intermediaries, fos-
tering innovation while safeguarding legal certainty and public trust. 
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